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Advanced  Constitutional  Law:  Remedial  and  Security  Issues  -  LAW541H1F  (Fall  2016) 

Instructors:  John  Norris  and  Kent  Roach 

Phone:  (416)  596-2960  (Norris),  and  (416)  946-5645  (Roach) 

Email:  john.norris@simcoechambers.com;  kent.roach@utoronto.ca 
Office  Hours:  Monday  2:00-3:00,  Roach  and  Norris  by  appointment 

Course  Overview 


The  objective  of  this  course  is  to  develop  a  critical  understanding  of  Charter  remedies  generally 
and  the  unique  challenges  of  Charter  litigation  in  national  security  settings. 

We  will  begin  by  examining  the  general  principles  that  inform  remedial  jurisprudence  under  the 
Charter,  including:  the  application  of  the  Charter;  standing;  the  notion  of  a  court  of  competent 
jurisdiction  to  grant  a  remedy;  the  purposes  of  Charter  remedies,  and  other  foundational  ideas. 
We  will  then  examine  specific  Charter  remedies  in  a  variety  of  civil  and  criminal  proceedings, 
including  proceedings  touching  on  national  security.  Finally,  we  will  consider  selected  topics 
relating  specifically  to  national  security,  but  with  a  continuing  emphasis  on  Charter  rights  and 
remedies.  While  the  focus  is  mainly  on  Canadian  jurisprudence,  we  will  consider  some  case  law 
from  the  United  States  and  the  United  Kingdom  as  well. 

A  detailed  syllabus  is  set  out  below. 

Most  of  the  course  material  for  which  you  are  responsible  is  compiled  in  a  casebook  prepared  by 
Kent  Roach.  It  is  available  from  the  law  school  bookstore.  Material  found  in  the  casebook  is 
indicated  by  “CB”  in  the  syllabus.  Several  of  the  readings  are  simply  headnotes  or  excerpts;  you 
are  invited,  but  not  required,  to  read  the  full  judgments  if  you  wish. 

You  will  also  be  responsible  for  some  supplementary  material  that  is  readily  available  online. 
This  supplementary  material  is  indicated  by  “S”  in  the  syllabus. 

Some  materials  in  the  casebook  are  optional  readings  and  are  identified  as  such  in  the  syllabus. 
They  may  be  discussed  in  class  but  you  are  not  required  to  read  them. 

Evaluation 


Class  participation  will  be  15%,  combining  class  attendance  (5%)  and  3  one-page  reaction 

memos  (10%),  emailed  to  the  instructors  no  later  than  9:00  am  on  the  day  of  the  class. 

reacting  to  some  part  of  the  day’s  readings.  It  is  up  to  each  student  to  select  what  days  they 

will  write  their  reaction  papers. 


A  research  paper  of  6,000  to  7,500  words  will  constitute  85%  of  the  mark.  The  paper  may  be  on 
any  topic  related  to  the  course.  It  may  be  on  a  remedial  topic,  a  security  topic,  or  a  combination 
of  the  two.  It  may  be  based  exclusively  on  Canadian  law  or  it  can  take  a  comparative  approach. 
Your  topic  must  be  approved  in  advance  by  the  instructor.  You  should  submit  a  brief  written 
proposal  to  me  no  later  than  Monday,  October  24,  2016.  I  will  endeavor  to  provide  my  feedback 
within  a  week  after  I  receive  your  proposal. 

The  paper  is  due  on  the  faculty  deadline  for  written  work,  December  19,  2016,  at  10:00  a.m. 
Syllabus 


Week  1  -  September  12  -  Course  Introduction 

“An  Overview  of  Charter  Remedies”  in  Sharpe  and  Roach  The  Canadian  Charter  of  Rights  and 
Freedoms  5lh  ed  (2013)  Ch.  17  (CB,  Vol.  1,  pp.  1-34) 

Kazemi  Estate  v.  Islamic  Republic  of  Iran,  2014  SCC  62  (S) 

El  Masri  v.  Former  Yugoslavia  Republic  of  Macedonia  application  no.  39630/09 
European  Court  of  Human  Rights  Grand  Chamber 


Week  2  -  Friday  September  16  (deemed  Monday)  -  Some  General  Principles 

R.  v.  Edwards  [1996]  1  S.C.R.  128  (CB,  Vol.  1,  pp.  97-100) 

Canada  (Attorney  General)  v.  Downtown  Eastside  Sex  Workers  United  Against  Violence  Society , 
2012  SCC  45  (S) 

Operation  Dismantle  v.  The  Queen  [1985]  1  S.C.R.  150  (CB,  Vol.  1,  pp.  35-96) 

Canada  (Prime  Minister)  v.  Khadr  [2010]  1  S.C.R.  44  (CB,  Vol.  1,  pp.  408-36) 

R.  v.  Conway ,  2010  SCC  22  (S) 


Week  3  -  Sept  19  -  Damages  and  Section  52  Remedies  (deemed  Monday) 

Ward  v.  Vancouver  [2010]  2  S.C.R.  28  (CB,  Vol.  1,  pp.  250-287) 

Kent  Roach  “A  Promising  Late  Spring  for  Charter  Damages:  Ward  v.  Vancouver ”  (2010)  29 
N.J.C.L.  145  (CB,  Vol.  1,  pp.  288-310) 

Henry  v.  British  Columbia  (Attorney  General),  2015  SCC  24  (S) 

Henry  v.  British  Columbia  2016  BCSC  1038  (optional) 

Schachter  v.  Canada,  [1992]  2  S.C.R.  679  (CB,  Vol.  1,  pp.  347-66) 

Bruce  Ryder  “Suspending  the  Charter”  (2003)  21  S.C.L.R.  (2d)  267  (CB,  Vol.  1,  pp.  367-82) 
Robert  Leckey  “Enforcing  Laws  that  Infringe  Rights”  [2016]  Public  Law  206 
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Kent  Roach  “Remedies  for  Laws  that  Violate  Human  Rights”  in  John  Bell  et  al  Public  Law 
Adjudication  in  Common  Law  Systems  (Oxford:  Hart  Publishing,  2015) 

Carter  v.  Canada,  2016  SCC  4 


Week  4  -  Sept  26  -  Complex  Remedies 

Doucet-Boudreau  v.  Nova  Scotia  [2003]  3  S.C.R.  3  (CB,  Vol.  1,  pp.  383-406) 

Sandra  Liebenberg  “Socio-Economic  Rights”  (2010)  pp  407-438  (CB,  Vol.  1,  pp.  453-84)  - 
optional 

Khadr  v.  Canada  [2010]  FC  715  (CB,  Vol.  2,  pp.  219-262) 

Khadr  v.  Canada  [2010]  FCA  199  (appeal  declared  moot  2011  FCA  92)  (CB,  Vol.  2,  pp.  263- 
278) 

Roach  “Constitutional  Remedies  in  Canada”  2nd  ed  at  12.470-10.835  and  15.760-15.950  (CB, 

Vol.  1,  pp.  437-52) 

Abdelrazik  v.  Canada  [2009]  FC  580  (CB,  Vol.  2,  pp.  312-15) 


Rosh  Hashanaah  Oct  3  No  Class 
Thanksgiving  -  October  10  -  No  Class 


Week  5  -  Oct  17  -  Remedies  in  Criminal  Proceedings 
Exclusion  of  Evidence 

R.  v.  Strachan  [1988]  2  S.C.R.  980  (CB,  Vol.  1,  pp.  104-113) 

R.  v.  Grant  [2009]  2  S.C.R.  353  (CB,  Vol.  1,  pp.  114-129) 

R.  v.  Harrison  [2009]  2  S.C.R.  494  (CB,  Vol.  1,  pp.  130-153) 

Herring  v.  United  States,  129  Supreme  Court  695  (2009)  (CB,  Vol.  1,  pp.  154-79)  -  optional 

Stays  of  Proceedings 

R.  v.  Rahey  [1987]  1  S.C.R.  588  (CB,  Vol.  1,  pp.  180-191) 

R.  v.  Regan  [2002]  1  S.C.R.  297  (CB,  Vol.  1,  pp.  192-213) 

United  States  of  America  v.  Khadr  [201 1]  ONCA  358  (CB,  Vol.  2,  pp.  279-311) 

R.  v.  Babos,  2014  SCC  16  (S) 

Sentence  Reduction 

R.  v.  Nasogaluak ,  2010  SCC  6  (S) 
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Week  6  -  Oct  21  -  Litigating  State  Secrets  (deemed  Monday) 


R.  v.  Ahmad,  201 1  SCC  6  (S) 

Mohamed  v.  Jeppesen  Dataplan,  Inc.,  614  F.3d  1070  (9th  Cir.  2010)  (S) 

Mohamed,  R  (on  the  application  of)  v.  Secretary  of  State  for  Foreign  &  Commonwealth  Affairs, 
[2010]  EWCA  Civ  65  (S) 

Al  Rawi  &  Others  v.  The  Security  Service  &  Others,  [201 1]  UKSC  34  (S) 

Jasminka  Kalajdzic  “Litigating  State  Secrets:  A  Comparative  Study  of  National  Security 
Privilege  in  Canadian,  US  and  English  Civil  Cases”  (2010)  41  Ottawa  Law  Review  289  (CB, 
Vol.  2,  pp.  150-84)  -  optional 

Canada  (Attorney  General)  v.  Almalki,  201 1  FCA  199  (CB,  Vol.  2,  pp.  81-112)  —  optional 
Abou-Elmaati  v.  Canada,  201 1  ONCA  95  (CB,  Vol.  2,  pp.  49-64)  -  optional 
Attorney  General  of  Canada  v.  Almalki  et  al.,  2016  FCA  195 


Week  7  -  Oct  24  -  The  Application  of  the  Charter ,  Transnational  Counter-Terrorism  and 
Transnational  Remedies 

R.  v.  Hape,  2007  SCC  26  (S) 

Khadr  v.  Canada,  2005  FC  1076  (CB,  Vol.  2,  pp.  199-212) 

Amnesty  International  v.  Canada,  2008  FC  336  aff  d  2008  FCA  401  (CB,  Vol.  2,  pp.  395-407) 
Munaf  v.  Geren  128  Supreme  Court  2207  (2008)  (headnote  only)  (CB,  Vol.  2,  pp.  408-11) 
Secretary  of  State  v.  Rahmatullah  [2012]  UKSC  48  (CB,  Vol.  2,  pp.  442-59)  -  optional 
Smith  &  Ors  v.  Ministry  of  Defence,  [2013]  UKSC  41  (S)  -  optional 

Roach  “The  Supreme  Court  at  the  Bar  of  Politics:  The  Afghan  Detainee  and  Omar  Khadr  Cases” 
(2010)  28  N.J.C.L.  115  (CB,  Vol.  2,  pp.  412-41)  -  optional 

Kent  Roach  “Substitute  Justice?  Challenges  to  American  Counter-Terrorism  Activities  in  non- 
American  Courts”  (2013)  82  Mississippi  Law  Journal  907  (CB,  Vol.  2,  pp.  460-527)  -  optional 


Week  8  -  Oct  31-  Terrorism  Offences 

R.  v.  Khawaja,  2012  SCC  69  (S) 

Sriskandarajah  v.  United  States  of  America,  2012  SCC  70  (S) 

R.  v.  Gul,  [2013]  UKSC  64  (S) 

Craig  Forcese  and  Kent  Roach  “Criminalizing  Terrorist  Babble:  Canada’s  Dubious  New 
Terrorist  Speech  Crime”  (2015)  53  Alberta  Law  Rev.  35  at 

http://www.albertalawreview.com/index.php/ALR/article/view/280/278 

Canada  (Attorney  General)  v.  Driver,  2016  MBPC  3  (S) 
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Nov  7  --  Reading  Week  -  No  classes 


Week  9  -  Nov  14  -  Security  Certificate  Proceedings 

Charkaoui  v.  Canada  (Citizenship  and  Immigration),  [2007]  1  S.C.R.  350  (CB,  Vol.  2, 
pp.  9-20) 

Charkaoui  v.  Canada  (Citizenship  and  Immigration),  [2008]  2  S.C.R.  326  (CB,  Vol.  2, 

pp.  21-28) 

Canada  (Citizenship  and  Immigration)  v.  Harkat,  2014  SCC  37  (S) 

A  and  Others  v.  United  Kingdom  [2009]  ECHR  301  (headnote  only)  (CB,  Vol.  2,  pp.  32-37) 
Suresh  v.  Canada  (Minister  of  Citizenship  and  Immigration)  [2002]  1  S.C.R.  3  (CB,  Vol.  2, 

pp.  1-8) 


Week  10  -  Nov  21  -  Current  National  Security  Issues  I 
Entrapment 

Roach  “Entrapment  and  Equality  in  Terrorism  Prosecutions”  (2011),  80  Mississippi  Law  Journal 
1455  (CB,  Vol.  1,  pp.  214-49) 

R.  v.  Nuttall  2016  BCSC  1404 

Listing 

Abdelrazik  v.  Canada  [2009]  FC  580  (CB  Vol  2  312) 

Craig  Forcese  and  Kent  Roach  “Limping  into  the  Future:  The  UN  1267  Terrorism  Listing 
Process  at  the  Crossroads”  (201 1)  42  George  Washington  International  Law  Review  217  (CB 

Vol  2  316) 

International  Co-operation  and  Abuse  of  Process 

United  States  of  America  v.  Khadr  [201 1]  ONCA  358 

Kent  Roach  “Uneasy  Neighbors:  Comparative  American  and  Canadian  Counter-Terrorism” 
(2012)  38  William  Mitchell  L  Rev.  1701  at  1729-49  and  1753-1779  (CB,  Vol.  2,  pp.  39-48  and 
185-98)  -  optional 

Surveillance 

X(Re),  2014  FCA  249  (S) 

Targeted  Killing 

AlAulaqiv.  Obama  2010  US  Dist  Lexis  129601  727  F.Supp  2d  1  (D.C.  Cir  2010)  (S) 
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Week  11  -  Nov  28  -  Current  National  Security  Issues  II 


Bill  C-51  the  Anti-Terrorism  Act,  2015 

Craig  Forcese  and  Kent  Roach  False  Security:  The  Radicalization  of  Canadian  Anti-Terrorism 
Law  (Toronto:  Irwin  Law,  2015)  preface  and  eh  1  available  at 
https://www.irwinlavv.com/titles/false-securitv  (S) 

Citizenship  Stripping 

Bill  C-6  An  Act  to  amend  the  Citizenship  Act  (S) 

Accountability 

Bill  C-22  An  Act  to  Establish  the  National  Security  and  Intelligence  Committee  of 
Parliamentarians  (S) 

Forcese  and  Roach  “Bridging  the  National  Security  Accountability  Gap”  at 

http://papers.ssm.com/sol3/papers.cfm7abstract  id=27 14498 

Stephen  Vladeck  “The  New  National  Security  Canon”  (2012)  61  American  University  Law 
Review  1295  (CB,  Vol.  1,  pp.  311-46)  -  optional 

Police  Powers 

Miranda  v.  Secretary  of  State  for  the  Home  Department ,  [2014]  EWFIC  255  [2016]  EWCA  Civ 
6  (S) 


6 


ADVANCED  CONSTITUTIONAL  LAW 


Fall  Term  2016 
Kent  Roach 

VOLUME  2:  SECURITY  ISSUES 

Page 

Week  Five:  Remedies  in  Security  Certificate  Proceedings? 

Suresh  v.  Canada  (Minister  of  Citizenship  and  Immigration)  [2002]  1  S.C.R.  3 . 1 

Charkaoui  v.  Canada  (Citizenship  and  Immigration)  [2007]  1  S.C.R.  350 . 9 

Charkaoui  v.  Canada  (Citizenship  and  Immigration)  [2008]  2  S.C.R.  326 . 21 

Harkat  v.  Canada  [2012]  FCA  122  (headnote  only) . 29 

A  and  Others  v.  United  Kingdom  [2009]  ECHR  (headnote  only) . 32 

Week  Six:  Remedies  for  Complicity  in  Torture? 

Kent  Roach  “Uneasy  Neighbors:  Comparative  American  and  Canadian 
Counter-Terrorism”  (2012)  38  William  Mitchell  L  Rev.  1701  at  1729-1749 . 38 

Abou-Elmaati  v.  Canada ,  201 1  ONCA  95 . 49 

Canada  (Attorney  General)  v.  Almalki,  201 1  FCA  54 . 65 

Canada  (Attorney  General)  v.  Almalki ,  2011  FCA  199 . 81 

Wesley  Wark  “No  one  wants  another  Arar  case”  Ottawa  Citizen  May  20,  201 1 
available  at:  http://www.ottawacitizen.com/news/wants+another+Arar+case/ 

48 1 9009/story.html#ixzz  lNBnii6iv . 1 1 3 

Jasminka  Kalajdzic  “Access  to  Justice  for  the  Wrongfully  Accused  in  National 

Security  Investigations”  (2009)  27  Windsor  Yearbook  of  Access  to  Justice  172 . 115 

Jasminka  Kalajdzic  “Litigating  State  Secrets:  A  Comparative  Study  of  National 
Security  Privilege  in  Canadian,  US  and  English  Civil  Cases”  (2010)  41  Ottawa 
Law  Review  289 . 150 
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Week  Seven:  Remedies  for  Omar  &  Abdullah  Khadr? 

Kent  Roach  “Uneasy  Neighbors:  Comparative  American  and  Canadian 
Counter-Terrorism”  (2012)  38  William  Mitchell  L  Rev.  1701  at  1753-1779 . 185 

Khadr  v.  Canada  [2005]  FC  1076 . 199 

Canada  v.  Khadr  [2008]  2  S.C.R.  125 . 213 

Khadr  v.  Canada  [2010]  FC  715 . 219 

Khadr  v.  Canada  [2010]  FCA  199  (appeal  declared  moot  2011  FCA  92) . 263 

United  States  of  America  v.  Khadr  [2011]  ONCA  358  . 279 

Week  Eight:  Remedies  for  Terrorist  Listing? 

Abdelrazik  v.  Canada  [2009]  FC  580 . 312 

Craig  Forcese  and  Kent  Roach  “Limping  into  the  Future:  The  UN  1267  Terrorism 

Listing  Process  at  the  Crossroads”  (2011)  42  George  Washington  International 

Law  Review  217 . 316 

UN  Security  Council,  Resolution  1989  (2011) . 377 

Week  Nine:  Transnational  Remedies  for  Transnational  Counter-Terrorism? 

Amnesty  International  v.  Canada  (2008)  FC  336  affd  2008  FCA  401  leave 

denied  SCC . 395 

Munaf  v.  Geren  128  Supreme  Court  2207  (2008) . 408 

Roach  “The  Supreme  Court  at  the  Bar  of  Politics:  The  Afghan  Detainee  and 

Omar  Khadr  Cases”  (2010)  28  N.J.C.L.  115 . 412 

Secretary  of  State  v.  Rahmatullah  [2012]  UK  SC  48 . 442 

Roach  “Substitute  Justice?  Challenges  to  American  Counter-Terrorism  Activities 
in  non-American  Courts”  (2013)  82  Mississippi  Law  Journal  907 . 460 


